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(i) 


STATEMENT OF QUESTION PRESENTED 


Must the Appellee restore to the Appellant money which it 
received upon a judgment which had been discharged in bankruptcy 
prior to the time that the Appellee enforced the said judgment, by 
garnisheeing the Appellant's wages ? 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit : 


No. 14,621 


J. JOS=PH WHELAN, 
Appellant, 
¥. 


UNITED STATES GUARANTEE COMPANY, 
Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


The District Court of the United States for the District of Colum - 
bia had jurisdiction under the District of Columbia Code 1951, Title 11, 
Section 306. The jurisdiction of this Court is invoked under The Act of 
June 25, 1948, 62 Stat. 929, 28 U. S.C. A., Section 1291. 


STATEMENT OF THE CASE 


This case was first appealed from an order entered on July 17, 
1957, wherein the Court below, after hearing, found that the allegations 


2 


of the complaint implied an obligation arising from a breach of trust or 
fraud; that the debt was within the exception of the Bankruptcy Act and 
that, therefore, the debt was not discharged. From this finding, the 
appellant took an appeal. 


During the pendency of the appeal, the appellee attached and 
garnisheed appellant's wages. As a result appellant's wages in the sum 
of Nine Hundred Ninety-Four Dollars and Sixty Cents ($994.60) were 
attached and seized by appellee. 


This Honorable Court, in Case No. 14,119, decided on February 20, 
1958, held, in substance, that the debt had been discharged in the bank- 
ruptcy proceeding and, therefore, reversed the cause and remanded it 
for further proceedings (J. A. 1-2). Thereafter, on March 26, 1958, the 
Honorable Judge Wilkin signed an order reversing his judgment of 
July 17, 1957 (J. A. 3-4). 


That on April 3, 1958, the appellant filed a motion for the restitu- 
tion of his money which had been garnisheed (J. A. 4-5). That on June 3, 
1958, the Court denied the said motion (J. A. 6). This is an appeal from 
the denial of that motion. 


STATEMENT OF POINTS 


The District Court erred in permitting the appeilee to retain 
money which it illegally received by reason of a judgment which this 
Court ruled had been discharged in a bankruptcy proceeding prior to 
the time of the attachment and seizure of appellant's wages. 


SUMMARY OF ARGUMENT 


The judgment in this case had been discharged in bankruptcy prior 
to the time that the appellee made attachments under it. 


A discharge in bankruptcy is a bar to the enforcement of a judg- 
ment, and any legal proceeding to enforce such judgment is a nullity. 
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That the appellee should be ordered to make restitution of the 
money which it illegally seized from appellant. 


ARGUMENT 


WHERE A JUDGMENT HAS BEEN DISCHARGED 
PRIOR TO THE TIME OF THE GRANTING OF AN 
ORDER OF GARNISHEE EXECUTION, GARNISH- 
MENT AND EXECUTION THEREUNDER ARE IL- 
LEGAL AND VOID, AND ANY MONEY RECEIVED 
THEREON MUST BE RESTORED TO THE 
APPELLANT. 


The law is well settled that a discharge in bankruptcy is a bar to 
the enforcement of the judgment and divests the judgment creditor of 
his right to enforce collection thereunder. 


In re Fellows, 43 F. 2d 122, 123, the Court held: 


"Certainly, the adjudication in bankruptcy cut 
off the right of the bankrupt's creditors to 
enforce collection of his debts, and a discharge, 
if granted to the bankrupt will ‘discharge him of 
his debts, thus divesting the creditors of their ! 
rights to enforce collection.***," 


In Holmes v. Howe, 97 F. 2d 537, 540, the Court held: 


',.., it is well-settled that a bankrupt when 
once discharged should not be hampered in 
the enjoyment of his future earnings." 


In re Caldwell, 33 F. Supp. 631, 635, Affirmed Davison-Paxson 
Co. v. Caldwell, 115 F. 2d 189, 133 A.L.R. 432, Certiorari denied, 61 
S. Ct. 841, 313 U. S. 564, 85 L. Ed. 1523, the Court held as follows: 


"The record in this case shows that the judg- 
ment against Bankrupt in the State Court was | 
not for a debt based upon a liability for obtain- 
ing money or property by false pretenses or | 
false representation, but was, at most, a judg- 
ment in an action of deceit, and is, therefore, a 
debt which was discharged in the bankruptcy | 
proceedings. The Garnishment proceedings 
based thereon must also fall, since they can 
have no effect after the discharge of the judg- | 
ment ****,"" ! 
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Application of Bootler, 1943, 42 N.Y.S. 2d 615, 617, 618, 181, 
Misc. 874 
"It is well established that a garnishee execu- 
tion has no validity and is not enforceable 


against wages after an adjudication and dis- 
charge in bankruptcy”. 


"Where original debt had been discharged 
at the time of granting of order of execution, 
garnishee execution was void and would be set 
aside." 

It is respectfully submitted, that the law is also well-settled that 
where property or rights are lost by a judgment which is subsequently 
reversed, restitution must be made, if, under the circumstances, the 
plaintiff equitably should restore to the defendant what he has received. 

- Melvin v’. Melvin, 75 U.S. App. D.C. 285, 

140 F. 2d 17. 


Atlantic Coast Line R. Co. v. Florida, et al., 
295 U. S. 301, 55 S. Ct. 713, 79 L. Ed. 1451. 


- Coltra v. Weeks, Secretary of War, et al., 
271 U.S. 536, 46 S. Ct. 613, 70 L. Ed. 1074. 


_ Swanson v. United States, 171 F. 2d 718. 





In these cases, there were valid enforceable judgments whereby 
garnishment attachment »roceedings could be made until subsequently 
reversed. Nevertheless, the Courts held that, after reversal, they 
would order restitution, if it were equitable to do so. 


In the case at bar, there was no legally enforceable judgment and 
therefore, any garnishee executions levied thereunder were illegal, null 
and void. Surely, it would give offense to equity and good conscience if 
the appellee were now permitted to retain the money which it illegally 
seized. 

This Court, in its opinion of February 20, 1958, also stated: 

"Unless appellee amends its pleading and alleges 


facts concerning the conduct giving rise to the 
debt sufficient to bring the debt clearly within the 
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claimed exception, and, if those allegations 

are controverted is able to substantiate them, | 
its efforts to enforce its pre-bankruptcy judg- | 
ment must fail***," : 

This does not mean that upon the filing of the amended pleadings 
that the pre-bankruptcy judgment would be revived. That judgment has 
been discharged, and the appellee is forever barred from legally en- 
forcing the same. What this does mean is, that the Court will permit 
appellee to amend its pleadings in order to commence its action de novo, 
thereby affording it an opportunity to allege and prove a case, if one it 
has, which may come within the exception of the Bankruptcy Act. That, 
if and when this is done, THEN and only then, can the appellee have an 
enforceable judgment upon which garnishment proceedings can attach. 


CONC LUSION 


It is respectfully submitted that in view of the foregoing, the 
garnishments levied against the Appellant's wages were upon a judg- 
ment which was not legally enforceable. That any garnishee executions 
issued thereunder were illegal, null and void, and the appellee, in equity 
and good conscience, must restore to the appellant the money which it 
illegally seized. 3 

Respectfully submitted, 
JOSEPH M. BONUSO © 


310 Wire Building | 
Washington 5, D. C, 


Attorney for Appellant 


Of Counsel: 
Joseph G. Weeda 
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1 
ts JOINT APPENDIX 
1 [ Filed March 11, 1958] 


UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 14,119 
JOSEPH J. WHELAN, Appellant, 
Vv. 
UNITED STATES GUARANTEE COMPANY, Appellee. 


Appeal from the United States District Court 
for the District of Columbia 


Decided February 20, 1958 
Mr. Joseph M. Bonuso for appellant. 
Mr. Charles B. Sullivan, Jr., for appellee. 
Before WASHINGTON, DANAHER and BURGER, Circuit Judges. 


WASHINGTON, Circuit Judge: This case raises a question of 
bankruptcy law. In 1952 the plaintiff-appellee sued the appellant in the 
District Court on a complaint alleging that "as surety on the defendant's 
[ appellant's] fidelity bond" appellee had paid for the account of appellant 
the sum of $3,917.86. Appellant did not answer the complaint, and a 
default judgment was entered. In 1955 appellant filed a petition in bank- 
ruptcy, listing appellee's judgment on his schedule of indebtedness. 
Later in 1955 appellant was adjudged bankrupt and was "discharged from 
all debts and claims . . . except such debts as are. . . excepted from 

2 the operation of a discharge in bankruptcy." | 

In June 1957 appellee sought to enforce its judgment by attaching 
appellant's goods and garnishing his wages. Appellant moved to restrain 
enforcement of the judgment and to quash the attachment. ‘The District 
Court denied appellant's motion, holding that "the phrase 'fidelity bond' 
implies an obligation arising from breach of trust or fraud." As such, 








2 
said the court, the debt was protected by Section 17(a)(4) of the Bank- 
ruptcy Act, 52 Stat. 851 (1938), 11 U.S.C. 835(a)(4) (1952),2 and was not 
discharged in the bankruptcy proceeding. This appeal followed. 

We disagree with the District Court. Debts which survive a dis- 
charge in bankruptcy are exceptions to the general scheme of the Bank- 
ruptcy Act. As such, a creditor seeking to take advantage of one of the 
statutory exceptions has the burden of proving that his claim falls within 
the excepting language. See 1 Collier on Bankruptcy, pars. 17.16, 17.24 
(1956). This burden has not been met. It may be, as appellee argues, 
that fidelity bonds protect against the acts described in Section 17(a)(2) 
and (4). See e.g., Hartford Accident and Indemnity Co. v. Ankeny, 190 
Ore. 310, 261 P.2d 387 (1953). But the record here does not show 
whether the particular bond in question protected only against such acts 


(and not, for example, against merely negligent ones). Nor does the 


record show the nature of the acts which appellant committed and for 
which payment'was made. Unless appellee amends its pleading and 
alleges facts concerning the conduct giving rise to the debt sufficient to 
bring that debt clearly within the claimed exception, and, if those allega- 
tions are controverted, is able to substantiate them, its efforts to 
enforce its pre-bankruptcy judgment must fail. See Hill v. Smith, 260 
U. S. 592 (1923); Collier, loc. cit. supra. 

The cause will be reversed and remanded for further proceedings 
not inconsistent with this opinion. 


So ordered. 


1 Section 17 provides in part: 


"(a) A discharge in bankruptcy shall release a bankrupt from all of his 
provable debts, whether allowable in full or in part, except suchas . . . (2) are 
liabilities for obtaining money or property by false pretenses or false repre- 
sentations . . . or (4) were created by his fraud, embezzlement, misappropria- 
tion or defalcation while acting as an officer or in any fiduciary capacity. . . ." 


Appellee relies on such cases as Employers’ Liability Assuranc2 Corp. v. 
Citizens National Bank, 85 Ind. App. 169, 151 N.E. 396 (1926); Thomas & 
Howard Co. v. American Mutual Liability Insurance Co., 241 N.C. 109, 84 
S. E. 2d 337 (1954); American Surety Co. of New York v. Commonwealth, 180 Va. 
97, 21 S.E.2d 748 (1942). But such decisions as to the application of a particular 
policy to a particular situation are of little assistance with a record such as we 
have in this case. Cf. Maryland Casualty Co. v. American Trust Co. 71 F.2d 
137 (5th Cir. 1934). 
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4 [ Filed February 20, 1958] 
> 
JUDGMENT 
> This cause came on to be heard on the record from the United 
; States District Court for the District of Columbia, and was argued by 


counsel. 

On consideration whereof, It is ordered and adjudged by this Court 
that the order of the said District Court appealed from in this cause be, 
and the same is hereby, reversed, and that this cause be, and it is hereby, 
remanded to the said District Court for further proceedings not incon- 
sistent with the opinion of this Court. 

It is further ORDERED by the Court that appellant herein recover 
from appellee his taxable costs on this appeal and have execution therefor. 
Dated: Feb. 20, 1958. : 

Per Circuit Judge Washington. 
A true Copy | 
Test: /s/ Joseph W. Stewart 


Clerk of the United States Court of Appeals 
for the District of Columbia Circuit 


[SEAL] i 


5 [ Filed March 31, 1958] 


THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


UNITED STATES GUARANTEE COMPANY 





Plaintiff, 
v. : Civil Action #4419 52 
J. JOSEPH WHELAN ‘ | 
Defendant. ; | 
ORDER ON MANDATE 


It appearing to the Court that the United States Court of Appeals 
for the District of Columbia, has issued its Mandate in the above entitled 
cause, the same having been filed in the cause herein, and that by the 
said Mandate the judgment of this Court entered on July 17, 1957, has 


ll 
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been reversed and the cause has been remanded to this Court with 
instructions that the judgment be reversed and remanded for further 
proceedings not inconsistent with the opinion of the said United States 
Court of Appeals for the District of Columbia, it is by the Court this 
26 day of March, 1958, 

Ordered, that the judgment of this Court of July 17, 1957 entered 
in this cause, be and the same is reversed. 


/s/ R.N. Wilkin 
JUDGE 


[ Filed April 3, 1958] 


MOTION FOR RESTITUTION OF MONEY 
TAKEN UPON ERRONEOUS JUDGMENT 


Comes now Joseph J. Whelan by his Attorney Joseph M. Bonuso 
and moves this Honorable Court to enter a judgment against the plaintiff, 
United States Guarantee Company, a Corporation, in the sum of Nine 
Hundred Ninety Four Dollars and Sixty Cents ($994.60) and for reasons 
therefore states as follows: 

That on June 19, 1957 the plaintiff sought to enforce a judgment by 
attaching defendant's wages. That on June 21, 1957 the defendant moved 
to restrain enforcement of the judgment and to quash the attachment 
upon the ground that the defendant has been adjudged a bankrupt and that 
therefore the judgment sought to be enforced, by the plaintiff, was dis- 
charged in the bankruptcy proceedings. 

That on July 17, 1957 this Honorable Court denied the said motion 
holding that the debt was protected by section 17 (a) 4 of the Bankruptcy 
Act, and was not discharged by the bankruptcy proceeding. 


That by reason of the Order denying the motion to restrain enforce- 


ment of the judgment and quashing the attachment the defendant has been 
compelled to pay to the plaintiff the sum of Nine Hundred Ninety Four 
Dollars and Sixty Cents ($994.60). 

That by a mandate of the United States Court of Appeals for the 
District of Columbia and by an Order of this Honorable Court upon the 
said Mandate the said judgment has been reversed. 
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Wherefore, the defendant prays that this Honorable Court enter a 
judgment against the plaintiff in favor of the defendant in the sum of 
. Nine Hundred Ninety Four Dollars and Sixty Cents ($994.60) and that 
7 the plaintiff be ordered to restore to the defendant the amount he 
was compelled to pay to the plaintiff because of the erroneous order. 


/s/ Joseph M. Bonuso, 
Attorney for the Defendant 
1000 Vermont Avenue, N. W. 
Washington 5, D.C. | 


8 POINTS AND AUTHORITIES 


Wilson v. Newburgh, 42 App. D. C. 407, 409 


"It is well settled that where, in ejectment, a party 
in possession has been ejected from the premises 
under a judgment found upon appeal or writ of error 
to be erroneous, the party so dispossessed is entitled 
to restitution of the premises." 


Allen v. Reed, 60 App. D. C. 346, 54 F. 2d 713 


"The reversal of a judgementor decree places 
an implied obligation on a party who has received 
the benefits of the erroneous judgment or decree, 
to make restitution to the other party for what ine 
has lost." 


Baltimore and O. 2. Co. et al v. United States, et al,, 279 Us 3 
781, 49 S. Ct. 492, 73 L. Ed. 954 ! 


"The right to recover what one has lost by the | 
enforcement of a judgment subsequently reversed 
is well established. And, while the subject of the 
controversy and the parties are before the court, 
it has jurisdiction to enforce restitution and so 
far as possible to correct what has been weolg- 
fully done." 


/s/ Joseph M. Bonusd 


Attorney for the Defendant 
~*~ * * 


[ Certificate of Service] 





[ Filed May 29, 1958] 

AMENDED COMPLAINT FOR MONEY DUE 

1. The plaintiff is a corporation having officers and agents and 
doing business in the District of Columbia. The amount sued for exceeds 
Three Thousand Dollars ($3,000.00). Jurisdiction is founded on Title 11, 
Section 301, 1951 D. C. Code. 

2. On, to wit, the 30th day of July, 1947, the plaintiff, as surety on 
the defendant's fidelity bond to American Cyanamid Company, paid to 
the said American Cyanamid Company for account of the defendant the 
sum of Three Thousand Nine Hundred Seventeen Dollars and Eighty-Six 
Cents ($3,917.86). The plaintiff was required to pay said sums because 
of the misappropriations or embezzlement of funds by the defendant 
from agents and officers of the American Cyanamid Company in the sum 
aforesaid. That Fifty-five Dollars ($55.00) was paid on account, leaving 
a balance due as of September, 1952 of Three Thousand Eight Hundred 
and Sixty-Two Dollars and Eighty-Six Cents ($3,862.86) with interest 
thereon from the 30th day of July, 1947. 

WHEREFORE, the plaintiff demands judgment against the defend- 
ant for Three Thousand Eight Hundred and Sixty-two Dollars and Eighty- 
six Cents ($3,862.86) plus interest thereon from July 30, 1947. 


/s/ C. B. Sullivan, Jr. 
Charles B. Sullivan, Jr. 
Attorney for Plaintiff 

210 Shoreham Building 
Washington 5, D.C. RE.7-0181 


[ Certificate of Service] 


[ Filed June 3, 1958] 
ORDER 
Upon consideration of the motion for restitution of the money and 
the opposition thereto, and the arguments had thereon in open court, it 
is by the court this 3rd day of June, 1958 ordered that the motion and 
same is hereby denied. 


/s/ Eé@ward M. Curran 
JUDGE 


[Certificate of Service] 
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[ Filed June 30, 1958] 
NOTICE OF APPEAL 
Notice is hereby given this 30th day of June, 1958, that J. Joseph 
Whelan hereby appeals to the United States Court of Appeals for the 
District of Columbia from the judgment of this Court entered on the 3rd 
day of June, 1958, Wherein the Court denied the defendant's motion for 
restitution of money. 


/s/ Joseph M. Bonuso 
Attorney for Defendant 
310 Wire Building, N.W. 
Washington 5, D. C. 


[ Filed July 23, 1958] 
DEPOSITION OF JOSEPH J. WHELAN. 


Washington, D. C. | 
Thursday, April 10, 1958 


Deposition of JOSEPH J. WHELAN, defendant in the above-entitled 
cause, called for examination by counsel for the plaintiff, pursuant to 
notice, a copy of which is attached to the court copy of this deposition, 
at Suite 210, Shoreham Building, beginning at 10:00 o'clock a.m., before 
Isabel Warner, a notary public in and for the District of Columbia, when 
the parties were represented by the following counsel: __ 

CHARLES B. SULLIVAN, JR., ESQ., for the Plaintiff. 

JOSEPH G. WEEDA, ESQ., for the Defendant. | 

Thereupon 





JOSEPH J. WHELAN, 
defendant in the above-entitled cause, was called for examination by 
counsel for plaintiff, and after having been sworn by the notary, was 
examined and testified as follows: 


8 
EXAMINATION BY COUNSEL FOR PLAINTIFF 
BY MR. SULLIVAN: 

Q. May I have your full name, please? A. Joseph J. Whelan. 

Q. Where are you employed? A. The John H. Wilkins Company. 

Q. How long have you been in the Washington area? A. It will 
be approximately nine years this year. 

Q. Were you employed at one time in New York? A. Yes, sir. 

I was employed in New York. 

@. While in New York, were you employed by the American 
Cyanamid Company? A. Cyanamid Company. 

Q. You were employed there? A. Yes, sir. 

Q. What was your capacity there? A. I was Secretary to Mr. 
Roy M. Taylor. 

Q. As secretary, did you have anything to do with any checks or 
any money? A. When he rendered an expense account, he would turn 

over his check to be deposited to his account. 

Q. Right. I hand you herewith a paper, and ask you to look at that 
paper and tell me if you have ever seen it before. A. No, I don't recall 
seeing that paper before. 

Q. Are there any signatures on there, or any of the sheets ? 

A. There is only one signature, and it is on the last sheet. 

Q. All right. Whose signature does that purport to be? A. Weil, 
it is written as R. M. Taylor, to me sworn to by somebody. I don't 
recognize that signature. 

Q. I show you herewith another paper, which I will designate as 
Plaintiff's Exhibit No. 2. Have you ever seen that paper before sir? 


(The paper above referred to, was 
marked Plaintiff's Exhibit No. 2 
for identification.) 


THE WITNESS: No, I haven't. I have seen the signature. 
BY MR. SULLIVAN: 
Q. Whose signature is on it? A. It is my signature. 


Q. Now -- A. I don't recall seeing the paper, but -- 
MR. WEEDA: All right. 
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BY MR. SULLIVAN: ; 

Q. Did you sign a confession in the State of New York, a confession 
to the fact that you had signed certain checks and kept the proceeds? 
A. I don't recall that. All I know, I served time for what I did. 

Q. Were you arrested incident to certain alleged misappropriations ? 
A. No, I gave myself up at the Tombs in New York. 

Q. Were you subsequently taken before a criminal court? A. I 
don't know whether it was a criminal court or not. All I know, I was 
remanded to jail until they brought me before a judge, is all I know. 
Whether it was a criminal court or not, I don't know. : 

Q. In which court was it in New York? A. I don't recall now. 

Q. Was that on October 3, 19472 A. You know, Mr. Sullivan, 
after ten years, I don't want to recall any dates regarding that crime, at 
all. I lived ten years. If you are going to bring all that up, I am not 
going to answer any more questions. ; 

Q. You are forcing me to ask you these questions. | I prefer not to. 
Did you serve time for misappropriations? A. I think - all on the 
record. 

Q. I want to get it on this record. A. Very sorry.’ “You can go to 
the courts in New York. | 
Q. You refuse to answer my questions? A. I think you know all 
of it. | 

Q. It isn't a question of what I know. I want it in this record that 
this young lady is going to type up. Do you want to consult with your 
attorney a little bit? 

(Discussion off the record) 

BY MR. SULLIVAN: 

Q. Now, Mr. Whelan, the paper I showed you, which I designated 
as Plaintiff's Exhibit No. 2, has a signature at the bottom of each sheet. 
Is that your signature on each sheet? A. That is my signature here 
(indicating). 

MR. WEEDA: Is that your signature ? 

THE WITNESS: Yes, sir, that is my signature. 
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BY MR. SULLIVAN: 

Q. At the time this was signed, were you a free agent, or were 
you under some compulsion, or a promise, or something? A. I really 
don't recall. I mean I signed things. I was emotionally upset. I knew 
I had committed a crime, and under the circumstances, I don't know what 
a person would do. I signed it. 


Q. I realize it is unpleasant. I am trying to make it as easy as I 


can. You actually got the money from some of those checks? A. I took 
the check. I signed Mr. Taylor's name on the back of the check. 
I cashed it and took the cash. 

Q. With respect to the total amount, did you get substantially all 
that money? A. I have no way of really totalling the amount. Believe 
me, I never kept records. 

Q. Did you get substantially that amount? You may have been 
$300.00, $500.00, or some off, but did you get most of that money ? 

A. I just can't recall, because at the time I suppose I was upset. I was 
living in another world, doing things I shouldn't have done. 

Q. The criminal charge in New York and the resulting conviction, 
was it in anyway associated with the misappropriation of the funds that 
you made? A. Mr. Sullivan, let me put it this way. I was put in the 
Tombs twice in New York. The first time, because they wanted, I sup- 
pose, to keep me sober. The second time, when I gave myself up, I 
think I was in the Tombs again for two weeks. At that time, I went 
through mental agony. I came up before the judge on the day after 
Armistice Day, and believe me, everybody before me got it, and I got it, 
too. Whether it was associated with this, I don't know. The judge didn't 
care for me, or anybody else who came to my defense. 

Q. You were sentenced, I believe, to serve a year at Ricker's 
Island, New York. Is that correct? A. Yes, sir. 

Q. Was that sentence in anyway associated with this misappropria- 
tion that we are concerned with here? A. Mr. Sullivan, I really can't 
answer that question, because all I knew was I committed a crime. 

Q. What was the crime you committed? A. I never paid any 
attention to it. I knew I did something wrong. 
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Q. What had you done wrong, first? A. I cashed the man's check 
and took the cash and spent it. 

Q. That answers it, sir. I would like to offer into evidence the 
three-page confession here which I will ask you to affix to the deposi- 
tion. 

MR. WEEDA: I want to ask him some questions. 

EXAMINATION BY COUNSEL FOR DEFENDANT 

BY MR. WEEDA: | 

Q. Mr. Whelan, was Mr. R. M. Taylor, whose name appears on 
Plaintiff's Exhibit No. 2, your supervisor when you were employed at 
the American Cyanamid Company? A. I worked for him directly, and 
no one else. 

Q. Now, the signatures which are listed on Plaintiff's Exhibit 
No. 2, by date, maker, check number and amount, to whom were those 
checks made payable? A. Either R. M. Taylor, or, I suppose, Roy M. 

Taylor. i 

Q. Is that the same gentleman whose name appears. on Plaintiff's 
Exhibit No. 2? A. Yes. | 

Q. From your recollection, what were those checks for ? 

A. Well -- i 

Q. Let me change that question. To whom were the checks made 
payable by the makers? A. To R. M. Taylor, or Roy M. Taylor. 

Q. Why were the checks made payable to Mr. Taylor ? A. Well, 
Mr. Taylor had rendered an expense account each month; just put a 
total in there, and the company would give him a check made payable to 
him, and he would give it to me to deposit at his bank. Personally, I 
didn't. I got to the point where I didn't deposit them in the bank. I just 
cashed them. | 

Q. You were to deposit it in his account at the bank? A. At his 
bank. ! 
Q. Was that with his direction and authorization? i Yes. 

Q. Were these funds for reimbursement to Mr. Taylor? A. I 
don't want to incriminate Mr. Taylor, Mr. Weeda. I don't know whether 
I should make these statements. 
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Q. The checks were made payable to Mr. Taylor by the American 
Cyanamid Company? A. Yes. 

Q@. General Motors Corporation? A. The General Motors Corpora- 
tion's checks were dividend checks, which he would give to me to deposit 
to his account. 

Q. They were Mr. Taylor's dividend checks? A. Yes, sir. 

Q. Let us start first with the American Cyanamid Company. 

MR. SULLIVAN: Let me object to these questions. Go ahead. 

BY MR. WEEDA: 

Q@. The checks were made payable to Mr. Sullivan from the Ameri- 
can Cyanamid Company, which you cashed and deposited to Mr. Taylor's 
account? A. No. 

Q. I mean which you cashed. A. And kept the money. 

Q. You were authorized -- Iam merely repeating some of your 
testimony -- and directed by Mr. Taylor to place those funds in his 
account? A. Yes, in two or three banks. He would direct which bank to 
put them in. 

Q. These checks that were made payable to Mr. Taylor, was it 
money owed to Mr. Taylor, or money paid to Mr. Taylor by the Ameri- 

can Cyanamid Company? A. Well, Mr. Taylor -- all those checks 
were given to Mr. Taylor upon rendition of his expense account to the 
American Cyanamid Company, for whatever expenses he incurred by 
travelling here and there, this and that. 

Q. Now, the checks which were made payable to Mr. Taylor by 
General Motors Corporation, were payable for what reason? A. They 
would be dividend checks, stock dividends. 

Q. In other words, that was Mr. Taylor's personal account ? 

A. Yes, sir. 

Q. Would that also be true with reference to the Bendix Aviation 
Corporation checks? A. Yes, sir. 

Q. Those were also paid to Mr. Taylor? A. Dividend checks. 

Q. How about the checks which were made payable to Mr. Taylor 
by the Electroloy Company, Incorporated? A. I can't recall they were 
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from the Electroloy Company. I could read through this if I had a couple 
of minutes. : 

Q. Were those checks payable to Mr. Taylor? A. Yes, they were 
payable. 

@. Now the check made payable by the United Fruit ‘Company. 

A. Dividend checks. 

Q. Is that a dividend check, payable to Mr. Taylor? A. Yes, sir. 

Q. I see there was more than one check, according to this Plain- 
tiff's Exhibit No. 2, 1, 2, and 3 checks made payable by the United Fruit 
Company. Is your testimony the same that they were dividend checks, 
payable to Mr. Taylor? A. Yes, sir, dividend checks. | 

Q. How about the checks made payable by the Goodyear Tire and 
Rubber Company? Were those also dividend checks, made p payanls to 
Mr. Taylor? A. Yes, sir. 

Q. Now, all of these checks, none were payable to the American 
Cyanamid Company, were they? A. No, no, all sical to Mr. R. M. 
Taylor. 

Q. Did the American Cyanamid Company, or General Motors 
Corporation, or the Bendix Aviation Corporation, or the Electroloy Com- 
pany, Inc., or the United Fruit Company, or the Goodyear Tire and Rubber 
Company advise you at any time as to what you should do about the checks 
made payable to Mr. Taylor? A. No, sir. 

MR. WEEDA: No further questions. 

EXAMINATION BY COUNSEL FOR PLAINTIFF 

BY MR. SULLIVAN: 


Q. Mr. Whelan, where did you cash most of these checks? 
MR. WEEDA: Could you be a little more specific ? | 
BY MR. SULLIVAN: 3 
Q. Did you cash any of these checks from the American Cyanamid 


Company's cashier? A. I suppose some were cashed there. I don't 
remember that. I am sorry about that. At that time, I was going through 
a seige where I cashed them. It didn't matter to me. ! 
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Q. Do you remember cashing any any place other than the Ameri- 
can Cyanamid Company's cashier? A. Yes. There was one cashed, or 
some cashed, I know, at one place, because after I was -- thought I was 
free, and what have you, along came some people and picked me up, 
because I had cashed a check some place. I don't know. 

Q. That was a separate account, or a separate charge? A. That 
wasn't a separate account. Let me say, I went to some inn, andI hada 
check with me and just indorsed the check, and I suppose the man knew 
me, and what have you, and cashed it and gave me the money. There 
may have been a lot like that. As I said, Mr. Sullivan, I am very sorry. 
I don't want to recall either. 

MR. SULLIVAN: I have no further questions. 

MR. WEEDA: I have no further questions. 

MR. SULLIVAN: Will you waive signature ? 

MR. WHELAN: I would like to read it. 

MR. WEEDA: We will not waive signature. 


(Thereupon, at 11:15 o'clock a.m., the deposition was concluded.) 


I have read the foregoing 13 pages, which contain a correct tran- 
script of the answers made by me to the questions therein recorded. 


JOSEPH J. WHELAN 
Signature waived June 16, 1958 by counsel 
/s/ (Ulegible) 


CERTIFICATE OF NOTARY PUBLIC 

I, Isabel Warner, the officer before whom the foregoing deposition 
was taken, do hereby certify that the witness whose testimony appears 
in the foregoing deposition, was duly sworn by me; that the testimony of 
said witness was taken by me in shorthand and thereafter reduced to 
typewriting under my direction; that said deposition is a true record of 
the testimony given by said witness; that I am neither counsel for, 
related to, nor employed by any of the parties to the action in which this 
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deposition was taken; and further that I am not a relative or employee of 
any attorney or counsel employed by the parties thereto, nor financially 
or otherwise interested in the outcome of the action. ! 


/s/ Isabel Warner | 
Notary Public in and for the 
District of Columbia 


My commission expires: : 
November 30, 1960. ! 


I, Joseph J. Whelan, make the following statement voluntarily, 
without threats or promises of any sort, realizing that such statement 
may be used against me, for the sole purpose of relieving my conscience. 

I reside in Apartment 7, Monroe Apartments, 30 Orchard Street, 
Sommerville, New Jersey, with my wife Margaret, my daughter Joan, 
age 16, and my daughter Arleen, age 9. 

I was formerly employed by American Cyanamid Company, first 
at the Bound Brook plant from August 1932 to September 1942 after which 

on September 19 was transferred to the New York Office at Rockefeller 
Center, where I became secretary to Mr. R. M. Taylor. As a part of my 
duties as Mr. Taylor's secretary, he instructed me to endorse his name 
by typewriter on checks payable to his order and deposit them in his 
bank. I was to write on the back of the checks "For deposit in the 
appropriate Bank, R. M. Taylor". There were times also when he would 
endorse expense checks and ask me to cash them with the office manager 
of American Cyanamid. Most of the time though, I was instructed to 
deposit them the same as I was to deposit the dividend checks. 

I have examined the following checks and admit that I endorsed 
the payee's (Mr. R. M. Taylor) name, without his knowledge, authority 
or consent, and cashed them with the office manager of American 
Cyanamid Co., and appropriated the proceeds to my own use: 
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Date : Maker 

1945 

June 13 American Cyanamid Co. 

Nov. 30 

Dec. 5 
1946 

Jan. 8 

” Ze 

Feb. 20 

Apr. 2 

May 7 

June 5 

July 31 

Oct. 1 

Oct. 23 
1945 

June 9 

Sept. 10 

Dec. 10 

March 9 


/s/ Joseph J. Whelan 


June 10 General Motors Corporation 
Sept. 10 : 
Dec. 10 : * 
1945 
March 31 _—‘ Bendix Aviation Corporation 
June 30 
Sept. 29 
1946 
Sept. 30 


361-661 
362-153 
361-695 
361-946 


364-239 
365-078 
364-557 


021535 
021588 


021779 


022077 


Amount 


$ 146.47 
148.56 
168.06 


201.22 
186.29 
182.27 
170.87 
186.67 
186.23 
184.27 
150.84 
199.47 


46.50 
46.50 
46.50 
46.50 
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1945 
July 2 
Oct. 1 

1946 
Jan. 2 
Apr. 1 
July 1 
Oct. 1 

1945 
July 2 
Oct. 1 

1946 
Jan. 2 
Apr. 1 
July 1 
Oct. 1 

1945 
May 7 


May 28 

Aug. 1 

Aug. 27 

Sept. 18 
1945 

Oct. 15 
1946 

July 15 


Oct. 15 
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American Cyanamid Company 


The Electroloy Company, 
Incorporated 


/s/ Joseph J. Whelan 


United Fruit Company 


15755 
15738 


15908 
16111 
16237 
16199 


14352 
14066 


13763 
13477 
13172 
13026 


2461 


2548 
2723 
2802 
2889 


32951 


33627 


35305 





77.75 
77.75 


77.75 
77.75 
77.75 
77.75 


24.13 
24.12 


24.12 
24.13 
24.13 
24.13 


145.63 


148.05 
148.30 
151.71 
150.19 

7.00 


10.50 


10.50 
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1945 
° * 9 
July 15 United Fruit Company (destroyéd) 
(by fire ) 
1945 


June 15 The Goodyear Tire & A30853 12.50 
Rubber Company 


Sept. 15 | A30664 12.50 
Dec. 15 C30663 12.50 

1946 
March 15 D30621 12.50 
June 15 E30663 18.75 
Dec. 16 XG71102 25.00 
$3,942.86 


/s/ Joseph J. Whelan 


Witnessed: 
/s/ Donald R. Wilson 


/s/ Robt. M. Hamilton 
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(i) 
STATEMENT OF QUESTION PRESENTED 


There were several garnishments herein but no condemnation 
of the attached money. All payments have been voluntarily paid by 
the appellant herein through his employer. Can the appellant now 
request a return of money voluntarily paid under a judgment to 
which there is obvious moral obligation? | 
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BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


In 1957 on an old 1952 judgment garnishments were issued against 

the employer of the appellant. Certain motions were filed pleading a 
discharge of the judgment as part of the discharge in bankruptcy. No 
condemnation of the answers to the garnishment by the garnishee was 
ever had and that pending the appeal, since no supersedeas bond was 

filed, the appellant voluntarily agreed to pay to the appellee all of his 
wages in excess of $50 per week, pending the outcome. That the out- 
come of this case on the prior occasion when it was before this Court 
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was reversed and remanded for further proceedings not inconsistent. P 
An amended complaint has been filed herein (J. A. 6) and a deposition was ‘ 


taken, pursuant to notice, of the appellant on April 10,1958. The appel- 

lant acknowledges that this money was misappropriated by means of a j 
forgery to certain checks and cashing of same contrary to the instructions 
of his immediate superior (J. A.10). He acknowledges that he committed 
a crime (J.A.13). He admits that he cashed numerous checks at 





American Cyanamid Company's cashier on whom the appellee herein + 
had written a bond. 


Where as in this situation the case was reversed and remanded 
for further proceedings can the appellee be forced to make restitution “s 
where proceedings are not conclusive or final? 


ARGUMENT 


Corpus Juris Secundum - Volume 5 B.,p. 624: 

"A mere modification of the Judgment, however, gives rise to 
no right of restitution where the property taken in enforcement is not’ 
more than enough to satisfy the judgment as modified." 


Corpus Juris Secundum - Volume 5B, p. 625: 

"Although it has been held that if a judgment is reversed it is 
the duty of the Court to restore the parties to their rights, it has also 
been held that it is within the discretion of the Court to deny resti- .f 
tution where justice or equity does not require it." (Underscoring ! 
supplied. ) 

Recick v. Green, 229 P.1070 


State ex rel Robertson v. Sevier, 116 S. W. 2d 810, 342 
Mo., 346, 116, A.L.R. 651 ‘ 


Stackler Theatres, Inc. v. Palermo, 264 P.2d 74, 121 Cal. 
2d 616. 


Burmo v. Blines, 57 A 2d 188, 189 Md. 157 


DeMayo v. Lyons, 228 S. W. 2d 691, 360 Mo. 512 
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i Waggoner v. Glacier Colony of Hutterites, 312 P. 2d 117 


Bank of America National Trust & Saving Assoc. v. McLa hlin 
99 P, 2d 548, 37 CA 2d 415 


Hansen v. d'Artenay, 57 P. 2d 202 13 CA 2d 293 


> Calumet v. Davis, 218 Ill. App.176 
> Redwood Hotel v. Kobien, 80 A. 2d 28, 197 Md. 514 


In this situation the matter was reversed and remanded for further 
proceedings, which proceedings have been actively brought in the Court 
below as its evidence by the amended complaint and further by the de- 
position of the appellant. A casual inspection of the amended complaint, 
as well as the deposition of the appellant herein, indicates the equity 
being in favor of the appellee and restitution should not be ordered. 

The appellant admits that he misappropriated the money; that it was a 
crime; that he had no authority and feels that he has served his time in 
prison and paid his debt to society. He may have paid society criminally 
but he has not made restitution under this bond which is the basis of this 
action. The court in the exercise of its discretion has not abused same 
as the matter is still actively before the Court and until the matter is 
disposed by the hearing of the amended complaint this notice of appeal 


as well as the motions for restitution are both premature. 





CONCLUSION 


It is respectfully submitted that, in view of the foregoing, the 
appellee should not be ordered at this time to return to appellant the 


voluntary payments made under the judgment. 


Respectfully submitted, — 
CHARLES B. SULLIVAN, ' JR. 


210 Shoreham Building | 
Washington 5, D. C. | 


Attorney for Appellee. 





